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I. .lEBl§QlQElQH_AED_QEHEBAL_QBQZI§192§

1. Tnis-Administrative Order on Consent (Order) is
entered into voluntarily by the United States Environmental
FProtectlon Agency (EPA) and the follow1ng parties collectlvely
Jreferred to herein as Respondents: M.A. Hanna Company and Hanna
Services Company, now known as Rojet'Enterprises, Inc. (Hanna);
"Noranda Mining Inc., Noranda Exploration, Inc., and the Blackbird
Mining Company Limited Partnership (Noranda); and the Alumet
"Cbrpofation (Alumet). This Order provides.for the éerformance of
alremoval_action.by Respondents and. the payment of unreimbursed
‘response costs incurred by EPA from June 1, 1994, in connection
with the property located at the Blackbird Mine Site located in
Lemhi County, Idaho (the "Blackbird Mine Site"'or the "Site").
This Order'requires Respondents to conduet a two-phased removal
action described'herein to abate an actual or tnreatened release
of hazardous substances, pollutants, or contaminants at or from
the Site which may present an imminent and substantial

rendangerment.to-the public health, welfare, or the environment.
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2. This Order is issued pursuané to the authority
vested in the President of the'dnited States by Sections 104,
l106(a), 107, and_122 of the Comprehensive Environmental Response,
'Compensation, and Liability Act of 1980, as amended, 42 U.S.C.
§§ 9604, 9666(a), 9607, and 9622:("CERCLA"), and delegated to the
Administrator of. the EPA by Executive Order No. 12580,
January 23, 1987, 52 Federal Register 2925; and further delegated
to the EPA Reéional Administrétors by EPA Delggation Nos. 14—14—Al
and 14-14-B. This authority is conferrgd on the Program Manager
{of EPA Region 10 Superfund Remedial Branch, by a Regional
Redelegation Order signed by'the Regional Administrator.

3. _EPA has notified the State of Idaho (the State) of
this actionfpursuant to Section 106(a) of CERCLA, 42 U.S.C
§ 9606(a), and that EPA is the lead agency for coordinating,
overseeing, and enforcing the response actions.required by this
Order. Thé State, and the United States Fdrest Service (ﬁS) and
qthe National Oceanic ahd Atmospheric Adminiﬁtration (NdAA)'
(collectively réferred to herein as Trustees) will participate
4durin§ the implementation of response acfions under the Order,
apd will'be.consulted'ﬁith on deliverableé as set forth in this
|Order. The Forest Service and EPA.will coordinate théir
respective responsibilities in carrying out tge functions.
delegatéd to each agency by the President ﬁnder Executive Order
12580, the NCP, and CERCLA, on National Forest Systéﬁs Lands at

| the Site.

AOC FOR REMOVAL ACTION AND RECOVERY OF COSTS
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4. Respondents agree tolundertake all actions
required by the terms ana conditiqns of this Order. 1In any
action by EfA or the United States to enforce-fhe terms of this
Order, Respondents consent to énd agree not to contest the
authority or jurisdiction of EPA to issue or enforce this Order,
and agree not to contest the validity of this.Order'or‘its terms.
Nothing im thié Order shalllaffect Respondents' obiigations under
other administrative orders or consent decrees related to this
Site. |

5. Respondents' participafibn in this Order shall'not
constitute or be cohstrued as an admission of liability or an
admission of EPA's findings, conclusions, or determinations
contained in this Order. _. (

6. This Order is not to be construed and will not be
construed to any extent or for any purposes, howevef énd_whehever
arising, as an admission of liability or violation of any brivate
contract or instrument eranyllocal, state, or federal ordinance,
rule, regulation, 6f statute, directly or indifectly,'dn the part
of Respondents. Nor shall_this-Order be admitted into evidence |
or used in any wa&, directly or indirectly, in any jﬁdicial or
administrative proceeding or in any manner against Respondents
for any purpose other than in further proceedingé by the parties’
hereto to enforce the terms of this Order, provided, however,
that nothing herein shall preclude ahy party from using the Order
or the fact of ifs entry in defense of any suit or ih any | |

proceeding against any other party for the recovery of costs'or'

AOC FOR REMOVAL ACTION AND RECCVERY OF COSTS
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for contribution of costs expended in complying with, or

implementing the work provided for in this Order.

Ii- PARTIES BOUND
7. This Order'applies to and is binding upon EPA and

upon Respondénts and Respondents' heirs, successors, and assigns.
Any change in ownérship or corporate status of Respondents,
including, but not limited to, any transfer of assets or real or
personal property shall not alter Respondents' responsibilities
under this Order? - Respondents are jointly and severally liable
for carrying out all activities required by this Order.
Compliance or_noncbmpliance by one or more Respondent with any
éroVision.of this Order shall not excusé or justify nonconmpliance
”by any other Respbndent wifh'any provision of this Ofder.

i 8. . Respondents shall ensure that their‘contrastors,

subcontractors, and representatives receive a copy of this Order

and comply with this Order. Respondents shall be respénsible for
any noncompliance with this Order by such contractors,

subcontractors, and represéntatives.

IIXI. EPA FINDINGS OF FACT

A. site Background
_9. The Blackbird Mine is an inactive mine located in

Lemhi County, Idaho, approximately'zd miles west of Salmon,

Idaho. The unincorporated town of Cobalt is located

approximately 10 miles downstream from the Blackbird Mine on

AOC FOR REMOVAL ACTION AND RECCVERY OF COSTS
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Panther Creek. The Blackbird Mine consists of approximately 830
acres of patented.private mining claims, and is situated within
10,000 acres of currently and previously held unpatented mining
“clalms in the Cobalt Dlstrlct of the Salmon Natlonal Forest
Respondents and/or their predecessors, are past or current owners
and/or operators of the Blackbi;d Mine Site.

10. The Blackbird Mine site eﬁéompasses'all or
portions of the Bléckbird,IWest Fork Blackbird, Meadow, and
Bucktail creeks. These Creeks are tributaries to Big Deer and
Panthér Creek. .Panther Creek flows into the main stem of the
Salmon River.

11. Valuable mineral depésits were discovéred at the
Blackbird Mine in 1893. Mining-operétions began in the early

1900s with the most extensive period of extraction and production

from.1949 to 1967. The extracfion of gold, silver, cobalt,. and’
coppér ore from both underground and open pit mining operatioﬁs
resulted in abproximately 10.3 acres of unreclaimed open pit, at
least 10 miles of underground workings, approximately 4.8 million’
tons. of waste rock, and 2 million tons of mill tailings.

| iZ. Numerous adits and poftals'at the Blackbird Mine
provide access-to approxiﬁately 10 miles of underground workings
fand provide oﬁenings with the surface in the Blackbird, Meadow, .

%and Bucktail Creek drainages.

13. Beginning in the 1890s, ore tailings from
Blackbird Mine were depbsited at numerous locations in the-
Blackbird Creek drainage.system. During the early period of

AOC FOR REMOVAL ACTION AND RECOVERY OF COSTS
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operation, the tailings were deposited directly into Blackbird
Creek for disposal. Starting in the 1950s, the mill tailings
were disposed of in the West Fotrk Tailings Dam on the Site.

14. - since mining activities at the Blackbird Mine
began, drainage aﬁd leachate from the Mine, including, but not
iimited to, drainage from contaminated seeps and springs, the
tailings impoundment, the adits and numerdﬁs waste rock piles,
have contained and continue ﬁo cdntain high acidity levels and
significant concentrations of hazardous'substances, which
include, but are not limited to, copper, cobalt, and arsenic.
These hazardous substances have been disposed of and released and
continue to be released into the surface water and groundwater in
and around the Blackbird Mine. - |

15. The actual release and contaminant migration
péthways include, but are not limited té, surface-and-subsurface'
soils, sgrface waters and sediﬁents, groﬁndwatef, biota, and éir.

16. Based on recent studies perforﬁed by natural
"resource truétees,'including the State, the U.S. Forest Service,

and the National Oceanic and Atmospheric Administration (the

WI

Trustees), and approximately 20 years of studies conducted by

‘various private aﬁd'gbvernmental entities, poor water quality

R —

fesulting from the continuing release of hazardous substances

from the Blackbird Mine has contributed significantly and

continues to contribute significantly to the fdllowing:
(a) Contamination to surface and groundwaters and sediment

resources; (b) the degradation of habitat for aquatic life,

AOC FOR REMOVAL ACTION AND RECOVERY OF COSTS
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including resident and ;nadromous fisheriés in Panthér Creek and
resident fisheries in Big Deer Creek; (c) the past decline of
anadromous fish; and (d) the impeded recovery of anadromous fish
in the Panther Creek Drainage, including the spring/summef Snake
River chinook salmon and other aquatic biota which existed |
historically in Panther Creek'and:its tributaries. The
spring/summer Snéke River chinook. salmon Qas recently listed as
an endangered species under the Endangered Species Act.

17. During 1994 spring high water flows, approximately
}O'kilograms of dissolved copper per day were dischargea to
Panther Creek via Big Deer and Bucktail Creeks, and 6 kilograms
of dissélved copper per day Qere discharéed to Panther Creék via
Blackbird Créek. | | |

B. Litigation Béckground

18. In December 1983, the state of Idaho filed suit
against Noranda Mining Inc., Howmet Turbine Components
Corporation, and Hanna Mining Company, under Section 107 of
CERCLA, 42 U.S.C. § 9607, and various'étate laws for pollution

damage to the State's surface and'gfound,waters. In a

,third—pa;ty complaint filed in December 1990, the defendant

mining companies sought contribution and indemnification ffom _
previous owners of the mine or their successoré.in interest, and
from various agenéies of the United States. |

19. The United Stqﬁes filed its claimé in June i993
against the alleged current owners and operators - M.A. Hanna

Company, Hanna Services Company, Noranda Minihg'inc., Noranda

AOC FOR REMOVAL ACTION AND RECOVERY OF COSTS

BLACKBIRD MINE SITE - Page 8 of 49




10
11
12

13

15
16
17
18
19
20
21
22
23
24
25
-"'fs
27

28

Exploration Compahy, Blackbird Mining Company Limited Partnership’
- and.the former owners and operators -- Machinery Center, Inc.,
Alumet Corporation, and Union carbide. The United States

| asserted claimé against all defendants under CERCLA, and against
the current owners or qperators of the mine'under the Clean Water
Act and the Endangered Species Act. The defendants, in tgrn,
asserted counterclaims Against a numbér of federal agencies

alleginé that they are liable under CERCLA for their involvement

at the mine. The state of Idaho filed an amended complaint at
the same time the United States filed its complaint, which was’
followed'by a new roﬁnd 6f cognterclaims and third party
complaints. The two cases werelconsolidated on

November 10, 1993. (State of Idaho, et al. v. The M.A. Hanna

Company, et al., D. Idaho, Consolidated Case No. 83-4179(R))

20. In November 1994, and in April 1995, the United
States District Court for the District of Idého (the Court)'
determined that the federal agencies are not liable under CERCLA;
che Court'S-dgqision is subject to appéal‘by Respondents. In
April 1995, the Cdurt entered a Cdnsent Decree in the
consolidated litigation settling all claims brought by .the United
States and the State against Union Carbide. On April 28, 1995,

Respondents, the United States and the State lodged a cdnsent

decree (the Consent Decree)'in the Court to settle all other

claims brought in the consolidated action. If approved by the

Court, the Consent Decree will require Respondents to pérform

CERCLA response actions at the Blackbird Mine Site (includihg the

AOC 'FOR REMOVAL ACTION AND RECOVERY OF COSTS
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response action set forth in this Order), restore water quality
in.Panther Creek and Big Deer Creek to a level that will support
all life stages.of salmonids, and implement a plan to attempt to
return Snake River‘chinook salmon to waters impacted by mining
activities at the Site, as set forth in the Cohsent Decree. The
qusent Decree would also obligafe Respondents to pay 90 percent
of the United States' and the Stéte's pas£7response costs, and
all future response costs as defined therein.

21. The Consent Decree entered into between the Uhited

States, the State, and Union Carbide provides for, inter alia, a
paymént by Union Carbide of $ 250,000. As more specifically set
forth in a Memdranduﬁ of Agreement (MOA)-between EPA, the State,.
the Forest Service, and NOAA, these funds may be used for either
respoﬂée actions in the area of the Haynes Stellite Adit if such
actions are détermined necessary by EPA, or may'be psed by the
Trustees for natural resource damage pfojectsf "Under the MOA,
persons (includinq Respondents) may access these funds by request
to EPA and the Trustees, including in that request an
identification of the work to be-accomplished and the éost of
such work, for'performing.investigations and reéponse actions at
the Haynes Stellite Adit.

C. Administrative Background : . -

| 22. 1In May 1993, EPA proposed to add the Blackbifd

Mine Site to the National Prioritiés.List, pursuaﬁt fo Section
105(a) (8) of CERCLA, 42 U.S.C. § 96_05(a) (8). 58 Fed. Req. 27507

(May 10; 1993). Three months'later, EPA and Noranda entefed ihto

AQOC FOR REMOVAL ACTION AND RECOVERY OF COéTS AN
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an Administrative Order on Consent (AOC) for Removal Response
Activities (EPA Docket No. 1093-07-04-106). Under the AOC,

Noranda performed an emergency removal action at the West Fork

Tailings Danm, including the construction of a surface diversion
for the West Fork of Blackbird Creek, plugging an exisfihg
culvert aftef the surface'divefsion was coﬁstructea, and
monitoring and ﬁaintaining the surfacé diﬁersion. |

_23.' On November 18, 1994, EPA entered into an
Administrative Order on Consent for a Remedial Investigatién and
Feaéibility,study (RI/FS) and Other Reﬁoval Actioq (RI/FS A0C)
with Noranda and Alumet (EPA Docket No. 10-94-0222). The RI/FS
JAOC, which includes the RI/FS and Early Action Statements of Work
(sde) attaéhed thereto, requires Noranda and Alumet to:'
(i) perform an RI/FS at the Site; (2) evaluate alternative
femoval actions (?lso referred to as "Early_Actioné") thréugh the

preparation of an Analysis of Alternatives (AOA); (3) design such

femoval actions; and (4) reimburse all'oversight costs incurred
by EPA ih connection with the RI/FS,.removal actions, ‘and other
”fesponse actiyities conducted at the Site. _

| 24. In accordance with the RI/FS AOC, on

HApril 19, 1995, Nofanda and Alumet submitted to EPA a final AOA

that evaluates eight alternative removal actions. The

i

alternative actions were developed té achieve the objectives set

forth in the Early Action SOW. These objectives include

supporting restoration of water quality and aquatic biota in

Panther Creek below the confluence of Blackbird Creek to levels

AOC FOR REMovazz ACTION AND RECOVERY OF COSTS
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capable of supporting all life stages of anadromous and resident
Salmonids, and supporting restoration of water quality and
aquatic biota in Big Deer Creek below the confluence of South
Fork Big Deer éreek to levels Capablé of supporting all life
stages of résident salﬁonids. The AOA presents a.two-phasad
approach to implementing removal actions at the Site.

25. Since a six month planningapériad was available
before on-Site removal activities must be initiated, EPA
detefmined that the cifﬁumstancéé warranted a non-time-critical
removal action in accordance with 40 C.F.R. 300.415(b) (4) .
Accordingly,‘on April 27, 1995, the AOA was released for a
thirty (30) day pubiiC'comment period pursuant to 40 C.F.R.
300.415(m) (4) . The removal action set forth hérein is the

preferred alternative cvaluated in the AOA and issued, along with

the other alternatives, to the public for comment.

H 26. The RI/FS AOC requires Noranda and Alumet'to

submlt a final de51gn report for both Phase I° and Phase IT

removal act1v1t1es. These reports will establish the de51gn for

llmplementlng Phase I and Phase II removal activitiesaset forth

herein.

IV. EPA CONCLUSIONS OF LAW AND DETERMINATIONS

Based on the Flndlngs of Fact set forth above, and the

Administrative Record supporting this re remD”&“&Cti//: EPA has
———/ .

determined that: //,///’/’f

I

AOC FOQ REMOVAL ACTLON 'AND RECOVERY OF COSTS
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27. The Blackbird Mihe Site is a "facility" as defined
by Section 101(9) of CERCLA, 42 U.S.C; § 9601(9).

28. The contaminants found at the Site, as identified
in the Findings of Fact above, include "hazardous’substances" as
‘defined by_Section 101(14) of CERCLA, 42 U.S.C. § 9601(14).

~29. Each Respondent is liable or potentially liable
“under Section }O7(a) of.CERCLA, 42 U.S.C. S 9607 (a) .
| 30. The conditions described in the Findings of Fact:
above constitute an actﬁal or threatened release of a hazardous.'
substancé from the- facility as defined by Section 101(22) of
CERCLA, 42 U.S.C. § 9601(22). |

31. Tﬁé conditions present at the Blackbird Mine Site
meet the cfiteria for a non;time-critical removal action in
acéordance with 40 C.F.R. § 300.415(b), including, but not
“1imited to, actual or potential contamination of sensitive
ecosystéms due to the presence of copper and cobalt in
significanfly elevated concentrations in the surface and ground
waters at the Site.

32. The actual or threatened release of hazardous

substancés from the Site may present an imminent and substantial
endangerment to the public health, welfare,'or'the-environment
within the meaning.of Section 106(a) of CERCLA, 42 U.S.C.

|s 9606(a).

33. The removal action reQuired by this Order is

]necessary to protect the public heaifh,'welfare, or the

environment, and is consistent with the NCP and CERCLA. The

AOC FOR REMOVAL ACTION AND RECOVERY CF COSTS
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removal action is intended to be consistent with the efficient
performance of any long term remedial action with respect to the
release or the threatened release concerned& .E?A has made no
final determination as to the long-term, permanent'soiution for

the Site.

V. ORDER'

34. Based upon the foregoing Findings of Fact,
Conclusions of Law, Determinations, and the Administrative Record
for this Site, it is hereby ordered and agreed thet'Respondents
shall comﬁly with the following provisions, including, but not
limited to, all etteehments to this Order, and all documents’
incorporated by'reference into this Order, and.perform the
Lfoliowing actions:

A. Designation of Contractor, Project Coordinator, and
Remedial Project Manager

35. Respondents shall perform the removal action

required by this Order themselves or retain (a) contractors(s) to

perform the removal action. Respondents shall notify EPA of the
nahe(s) and qua}ificafion(s) of construction contraétor(s) and
any other contractor(s) or subcontractor(s) retained to perform
the removal acﬁioﬁ under'this Order upon issuanse_of a Notice of
Intent to award the cohffact(s) to the selected contractor(s).
EPA retains the-right.te disapprove of any, or all, of the

contractors and/or subcontractors retained by the Respondents, or

! Note: All time frames in the Order are expressed in
calendar days except where noted.

AOC FOR REMOVAL ACTION AND RECOVERY OF COSTS
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of Respondents' choice of themselves to do the removal actioh.

1f EﬁA disapprovés of a selected éontractor; Respondents shall
notify EPA of a different contractor's name and qualifications as
expeditiously'as possible under the circumstances, buf no later
than thirty.(30) days after EPA's disapproval. Respondents shall
retain that.contractor within fifteen (15) days of EPA's approval

of the contractor.

36. Respondents have designated Joseph Scheuering and

-

‘Keith Shell as joint-Projeét Coordinators who shall be
responsible for administration of all Respondents' actions
required by‘fhis Order. Respondents-have designated Ray
Hathhorne as Alternativefproject Coordinator who shall be
responsible for administration of all Respondents' actions
required by this Order when neither Project Coordinator is
available. To.the greatest extent possible, at leést_pne

Project Coordinator or the Alternative Project Coordinator shall.

“be present onisite or readily available during Site work. EPA
retains the right to disapprove of any Project-Coordinatér.or
Alternativé Project Coordinator named by Respondents. If EPA
disappfoveS'of a selected_Project Coordinator or Alternative

Project Coordinator, Respondents shall retain a different Project

'Coordinator or Alternative Project Coordinator and shall notify
EPA of that person's name, address,'telephone”number} and
lqualifications within fifteén,(lS) businéss daYs following EPA's
disapproval. EPA will send written communication to both of
Respondents' Project Coofdinators, provided,.however, receipt by

AOC FOR REMOVAL ACTION AND RECOVERY OF COSTS
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one of Respondents'_Project Coorainetors of eny notice or
communication from EPA relating to this Order shall constitute
recelpt by all Respondents.

37.  EPA has de51gnated Fran Allans of EPA Region 10 =
Idaho Operations Office, Hazardous Waste Section, as its Remedial
Project Manager (RPM). Respondents shall dlrect all SumeSSlonS
requlred by this Order to the RPM at 1435 N Orchard 801se,
Idaho, 83706. EPA and Respondents shall have the right, subject
to -the immediately nroceeding paragraph, to change their
deeignated RPM or Project Coordinator.' Respondents shall notify
EPA seven (7) business days before such a change is made. This
initial notification may be orally made but it shéll be promptly
followed by a written~notice.

B. Work to Be Perfermed

38. 1Respondents shall perform tne response activities

set forth_in-the Statement of Work (SbW), éttached as Appendix A

to this Order. The work described in the SOW to be perfofmed

h

under this Order in the Bucktail Creek and‘Meadow/Blackbird Creek'
drainage basins will be to: (1) reloeate or physically stabilize
waste rock in the Buckﬁail Creek drainage basin; (2) relocate,
cap, of combination of.reloeate/cap waste rock/tailinge in tne
JMeedow/Blackbird_Creek drainaée basin-above the existing water
treatment plant; (3) deposit relocated.waste rock and.debris flow
_materiel that is not used to.consfruct'elements of the Early
Action'into'the Blacktail Pit; (4) divert clean surface waters

around waste rock and'tailings; (5) collect, temporari1y sthe,

AOC FOR REMOVAL ACTION AND RECOVERY OF COSTS
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if necessary, snd transport contaminatsd surface water and
groundwater from waste rock, tailings, and aait discharges;
(6) relocafé debfis floQ material from Bucktail Creek; and
(7) operate and maintain the existing water treatment plant for
the treatment of contaninated'waters.

39. Removal acﬁivities shall occur in two phases
("Phsse I" and "Phase II") during the 19951and 1996 construction
“seasons and shall be completed before the 1997'snring runoff.
The Phase II construction schedule will be determined upon
completion of the Phase I Construstion-cémpletion Réport, as
approved by EPA. . All-such-work shall be conducted in accordance
with CERCLA, the.NCP,land EPA guidance. EPA will assist
Respondents in identifying such guidance upon request.. All work
performed under this Order shall be in full accordance with the
schedules, standards, specifications, and other requirements of
“the final design reports and ail work plans approved by EPA
pursuant to the RI/FS AOC and this Ordsr,.as modified pursuant to
Section-XVIiI (Modification). | |

. a. Phase I and Phase II Work Plan and Implementation

i. Phase I Removal Activities (Work elements 3.1.1.
through 3.1.15 set forth in the SOW)

40. On the same day that Respondents notify EPA of the

contractor's (or, if EPA disapproves of the contractor, a

different contractor's) name and qualifications pursuant to
Paragranh 35 of this Order, Respondents‘shall submit to EPA for
approval the draft Work Plan for perfo;ming'Phase I removal
activities as set forth in the SOW. The draft Phase I Work Plan

AOC FOR REMOVAL ACTION AND RECOVERY dF COSTS
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shall provide a description of, and expeditious schedule for,
conducting Phase I removal activitieé during the 1995
construction season as réquired by this oOrder. ‘The conétrﬁction
schedule for Phase ‘I removal activities shall include, at a
minimum, a start and finish date for each element listed in
Section 3.1 of the SOW.

41. - EPA may approve, disapprové,.require revisions to,
or modify the draft Phase I Work Plan. _If EPA requires revisions
to the Work Plan, Respondents shall submit a revised Phase I Work
Plan Qithin ten (10) days of receipt of EPA's notification of the
required revisions. Respondents shall implement the Phase I Work
Plan as finally approved, in writing, by EfA in accordance with
the schedple approved by EPA. Once approved, or approved with
modifications, the Phase I Work Plan, the schedule, and any. |
| subsequent modifications shall be fully eﬁforceéble under this
Order. Wighin sixty (60) days éfter notification by Respondents
of completibn of Phase I constructidﬁ-aéti?ities, Respondénts
shall submit_for EPA review and approval a Phaéé i'Construction
Compietion Repoft as set forth in the soﬁ.

ii. Phase II Removal Activities '(Work elements 3.2.1
through 3.2.11 set forth in the SOW) '

42. On the same day that Respondents notify EPA of the
contractor's (or, if EPA disapproves of the.contractor, a
different conﬁractor's) name and qualifications pursuant to

LParagraph 35 of this Order, ReSpondénts shall submit'to EPA for

approval the draft Work Plan for performing Phase II removal
activities as set forth in the SOW. The draft Phase II Work Plan
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shall provide a description of, and expeditious schedulé for,
conducting Phase II removal activities during the 1996
const;uction season, and completing such activities'ho later than
the spring runoff of 1997, as required by this Order. The
Construcﬁion schedule for Phase II removal activities shall
include, at.a minimuﬁ; a start and finish date for each element
l1isted in Séction 3.2 of the SOW. |

43. " Following receipt of the Phase I Construction
Completion Report, EPA may approve, disapprove, require révisions
tg, or modify the draft Pﬁase II WorkrPlan. If EPA requires
revisions to.the Phase II Work Plan, Respondents shéll submit a
revised Phase II Work Plan within ten (10) days of receipt of
EPA's notification of the required revisions. Respﬁndents shall
”implement the Phase II Wbrk‘Plan as finally approved,‘in Qriting,'
by EPA-in aécordance with the schedule-apbroved by EPA. Once

"a?provéd, or approved with modifications, the Phase II Work Plan,

|

the schedule, and any subsequent modifications shall be fully

enforceable under this Order.

44. Respondents shall notify EPA at least forty-eight
F(48) hours prior to-cémmencing on-Site work pursuant to both the
EPA~approved Phase I or Phase II Work Plan. Work undertaken

after the initial notice for Phase I and Phase II activities that

is consistent with an approvéd or modified (pursuant to Section
XVIII [Modification] of this Order) Work-Plan'shall not requiré

additional notice under this paragraph. Respondents shall not

\

AOC FOR REMOVAL ACTION AND RECOVERY OF COSTS
BLACKBIRD MINE SITE -~ Page 19 of 49




10
11
12
13

¥

15

D —

commence or undertake any removal action at the Site withoﬁt
pfiof EPA approval.
b. Health and Safety Plan !

45. For both Phase I and Phase II removal activities,
within five (5) days after Réspondents notify EPA of the
contracﬁor's name and qualifications pursuant to Paragraph 35 of
|this Ordef, Respondents‘shall submit for EPA review and comment
pl;ns that ensure fhe protection of the-publi¢ health and safety
during performance of activities under this Order. The plans
shall be prepared in accordance with EPA's current Standard
Operating Safety Guide, dated November 1984, and currenfly

updated July 1988. 1In addition, the plans shall comply with all

current applicable Occupational Safety and Health Administration

(OSHA) regulations found at 29 C.F.R. Part 1910. Reépondents

shall incorporate all changes to the.plans recommended by EPA,

16 jjand implement.the plans during the pendency of Phase I and Phaée_

17
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II removal activities.
c. OQuality Assurance and Sampling;
~46. All sampling and analyses performéd pursuant to
this Order shall ¢onform'with'the specifications in"the_final
design report, and.to EPA direction, approval, and guidance
regardihg sampling, quality aséurance/quality control (QA/QC),

daté validation, and chain-of-custody'procedureé. Respondents

shall ensure that the laboratory used to perform the analyses
participates in a QA/QC program that complies with the
appropriate EPA guidahce. 'Respondents shall follow the following

AOC FOR REMOVAL ACTION AND RECOVERY OF COSTS
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documents, as appropriate, as guidance for QA/QC and sampling:
MQuality Assurance/Qﬁality Control Guidance for Removal
Activities: Sampling QA/QC Plan and Data Validation Procedures",
OSWER Directive Number 9360.4=01; "Environmental Response Team
Standard Operating Proéedures", OSWER Directive Numbers 9360.4-02
through 9360.4-08. | |

|

laboratory analyze samples submitted by EPA for quality-assurance

47. Upon request by EPA, Respoﬁdents shall have such a

monitoring. Respondents shall proQide to EPA the QA/QC
procedures followed by all sampling teams and laboratories
performing data collection and/or analysis. Upon request by EPA,
respondents shall allow EPA or its authorized representatives-to
take split aﬁd/or duplicate samples. of any sahples co}lected by

Respondents while performing work under this Order.

d. Post-Removal Site Control and Operation and Maintenance.

48. For both Phase I and Phase II removal activities,

Respondenfs shall implement'the final plans for post removal site

control approved by EPA in accordance with Paragraphs 68 and 69

of the RI/FS AOC. 1In éddition, Reépondent$ shall-implemént the
final plan for operation and maintenance approved ﬁy EPA as part
JOf the final.§esign report for Phase I:and Phase II remova1
activities. |

e. Reporting

49. Respondents shall submit a written progress report
to EPA concerning actions undertaken pursuant to this Order every
thirty (30) days after the date of receipt of EPA's approval of
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the Phase I Work Plan until completion of Phase II construction
or in accordance with the EPA approved Operation and Maintenance
Plan. These reports shall describe all significant developments
during the preceding period, including the actions performed and
any problems encountered, analytical data received dﬁring the
reporting period, and the developments anticipated during the
next reporting period including a schedule7of actions to be
performed, anticipated problems, and plenned resolutions of past
or anticipated problems.

50. Any- Respondents that own any portion of the Slte
shall, at least thirty (30) days prlor to the conveyance of any
interest in real property at the'Site, give wrrtten notice that
the property is subject to this Order to the transferee and
written notice to. EPA and the_state of the proposed conveyance,
including the name and address of the transferee.' Respondents

agree to require that its successor comply with the immediately"

hproceeding sentence and Section V(B)(g) of this Order (Access to

Property and Information). : . o

f. Final Report

51. Within ninety (90) days,after completion of all
removal activities required under this Order, Respondents'shall
submit for EPA review and epproval a fipal report summarizing the
actions taken to comply with this Order. The final report shall
conform_with the requirements set forth in Section 306.165 of the
NCP entitled "OSC Reports". The final report shall include a

good faith estimate of total costs or a statement of actual costs
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incurred in complying with the Order, a listing of quantities and
types of materials removed off-Site or h&ndled on-Site, é
discussion of removal aﬁd disposal options considered for those
materials, a listing of the uitiméte destination of the results
of sampling and énalyses performed, and. accompanying appendices
containing all relevant documentation generated dﬁring the
removal action (e.g., mahifests, invoices, bills, contracts, and
permits). The final réport shall also.incluae the following
certification signed by a person who supervised‘or directed the
preparatioh of that report: '
Under penalty of law, I certify that to the best of my
knowledge, after appropriate inquiries of all relevant
‘persons 'involved in the preparation of the report, the
information submitted is true, accurate, and complete.
‘I .am aware that there are significant penalties for
~ submitting false information, including the possibility
of fine and imprisonment for knowing violations.
g. Access to Properfg and Information
52. Respondents shall provide and/or obtain access to
the Site and off-Site areas to which access is necéssary to
implémént thié Order, and provide access ﬁo all records and
documentation related to the condiﬁions at the Site related to
this Ordér and the acﬁions conducted pursuant to this Order.
Sﬁch access shall be provided'to FS'empldyees, and to EPA
employees, contractors, agents, consultants, designers,
representatives, and State of Idaho representatives. These
individuals shall be permitted fo move freeiy at the Site and

appropriate off-Site areas in order to conduct actions which EPA

determines to be necessary. All persons with access to the Site
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under this paragraph shall comply with-all health and safety
plans accépted by EPA pursuant to Paragraph 45, and supply, if
necessary, proof of Hazardous Waste Operation apd Emérgency'
FResponse Training. Respbndents shall submit to EPA, upon
receipt, the results of all sampling or tests and all other data
generated by Respondents or their contractor(s), or on the
Respondents' behaif related to implementation of this Order. EPA
and FS will provide Respondents copies of all éampling tesﬁs-and
other data generated by EPA or its authorizgd representatives
during impleﬁéntatidn of this Order.

53. Where action under this Order is to be performed.
"in afeas owned by, or iﬁ possession of, someone othér than
Respondents, Respondents shall use their best efforté to obtain
all necessary access agreements within thirty (30):days-after the
éffeqtive date of this Order;.or as otherwise specified, in
eriting,.hy the RPM. _Respondents shall immediately notify EPA if
after using their best efforts they are unable to obtain such
"agreements.. Respondents shall describe, in writing, their
“efforts to obtain access to the extent neqessary to effectuate
the response acﬁions described herein.. Respondehts shall

reimburse EPA for all costs and attorney fees incurrgd.by the

United States in obtaining such access.

h. Record Retention, Documentation, Availability of
' Information : L

54. Respondents shall preserve all documents and
'information,relating to work performed uhder this Order for

ten (10) years following'completion‘of the removal actions
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required by this Order. At the end of this'lo-year pefiod and
thirty (30) days before any document or information is destroyedqd,
Resp;ndents shall noﬁify EPA that such document; and information
“are available to EPA for inspection, and, upon request, shall
provide the originalé 6r copies of such documents.and information
to EPA. 1In additioﬁ, Respondents shall provide documents and
information retained under this section at. any time before
expiration of the 10-year period at the written request of EPA.
55. Respéndents may assert a business confidentiality
claim pursuant to 40 C.F.R. § 2.203(b) witﬁ fespect to parf or-
all of any information submitted'td EPA pursuant to this.Order,
provided such claim is allowed by Section 104 (e) (7) of CERCLA,
42 U,s.é. § 9604 (e) (7). If no such claim'accoﬁpanies the
“informatioh when it is received by EPA, EPA may make it available
to the public without further notice to Respondents.

i. Off-Site Shipments

56. Any hazardoué substances, pollutants, or
contaminants removed off-Site pursuant to this Order fof 
treatment, storage, or diséosal shali'be treated, stored, or
disposed of at a facility in comﬁiiance, as determined by EPA in
Section-12i(d)(3) of CERCLA, 42 U.S.C. § 9621(d)(3), and the
Procedures for Impléﬁenting Offfsite-Reséonse Actions, 40 C.F.R.
S 300.440. Regional Offices will pfovide information on the

acceptability of a fac111ty under Section 121(d) (3) of CERCIA,

42 U.S. C s 9621(d)(3), and 40 C.F.R. § 300 440. Work done

con31stent with the SOW as written on the effectlve date of thlS
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‘order shall not constitute offfsite disposal under this .
pafagfaph, pfovided, however, the SOW or the Phase I.or Phase II
Work Plans may be modified to include work that may constitute
off-Site disposal under this paragraph.
j. Compliance With Other Laws

57. Respondents shall perform all actions required
éursuant-to-this Order in accordance with all applicable 1local,
state, and federal laws and requlations, except that, és provided
in Section 121(e) of CERCLA, 42 U.S.C. § 9621(e), no federal,
state, or local permit shall be required for the.portion of the
activities conducted entirely "on-Site" (as defined by 40 C.F.R.
§ 300.5). All on-Site actions requifed'pursuant‘to this Order
shall be conducted in accordance with 40 C.F.R. § 300.415(1).
(See "The Superfund Removal Procedufes: Guidance on the
| consideration of Applicablé or Relevént anﬁ Appropriate
[Réquiréments (ARARs) During RemovalfActions", OSWER.Dirgctive
No0.9360.3-02, August 199i). |

k. " Emergency Response and Notificatién.of Releases

58. If any incident, or change in Site conditions,
during the actions conducted pursﬁant to this Order causes or
threatens to cause a release, in addition to releases other than

those described in this Order, of hazardous substances from the

Site or an endangerment to the public health, welfare, or the
environmeﬁt, Respondents shall immediately take all appropriate
action. Respondents shall take these actions in accordahpe with
all épplicable provisionSIOf this Order, includiné, put not
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limited to, the Health and Safety Plan, in order to prevent,

abate, or minimize such release or endangerment caused or

| threatened by the release. Respondents shall also immediately

notify EPA's RPM or, in the event of her unavailability, shall
notify the EPA Region 10 Site Response.Sectiqn at (206) 553-6901
of the incident or Site conditions. If Respondents fail to
respond, EPA may respond to the release ot:endangerment and
reserve the right to pursue cost recovery.

5§. In addition, in the event of any additional
release of'a hazardous substance from the Site other than those
described in this Otder, Respondents shall immediately notify |
EPA'S RPM and the National Response Center at (800) 424-8802.
Respondents shall submit a wfitten report to.EPA within seven (7)
|days after eaeh release, setting forth the events that oecurred.
and the measures taken or to be taken to mitigate any release or
endangerment caused or threatened by the releaSe.and to prevent
the reoccurrence of such a-release. This reporting requirement_
lis in addition to,‘net'in lieu of, reporting under Seetion:103(c)
of CERCLA, 42 U.S.C.-§ 9603 (c), and Section 304 of the Energency
LPlanning and Community Right-To-Know Act of 1986, 42 U.S.C.

’s 11001, et. seq.

VI. AUTHORITY OF_ THE EPA.REMEDIAL PROJECT MANAGER (RPM)

60. The RPM shall be_responsible for overseeing the

Respondents'-implementation.of this Order. The RPM shall nave

the authority vested in an On-Scene Coordinator (0SC) and RPM by
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the NCP, including the authority to halt, conduct, or direct any
work required by this Order, or to direct any other removal
action undertaken at the Site. Absence of the RPM from the Site

shall not be cause for stoppage of work unless specifically

directed by the RPM.

VII. REIMBURSEMENT OF COSTS

61. Respondentsswill be billed ‘and shall pay in the
manner detailed below, for reimbursement of past response-costs_
paid by EPA not inconsistent with the NCP. Past response costs
are all unreimbursed costs, including, but not limited to, direct
Jand indirect costs, rhat EPA, its employees, agents,ICOntractors;
consultants,_and other authorized representatives incurred and
paid with regard to the Site'between June 1, 1994, and the
effective date of this Order. In addition, Respondents shall

‘relmburse EPA for all future response costs, not inconsistent

iw1th the NCP, incurred by EPA. Future response costs are all

costs, including, but not limited to, direct and indirect costs,

that EPA incurs in reviewing or developing plans, reports, and
other items pursuant to this Order, verifying the work, or

otherwise implementing, overseeing, or enforcing this Order.

‘Such future response costs are covered by and shall be paid to
EPA in accordance with Section XXIV'(Reimbursement of Oversight

Costs) of the November 18, 1994, RI/FS AOC.

62. Respondents shall, within forty-five (45)'days of

receipt of the bill for unreimbursed past response costs, remit a
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cashier's or certified check for the amount of the bill made
payable to the'"Hézardous Substance Superfund", to the U.S. EPA
Superfund, P.O0. Box 360903M, Pittsburgh, Pennsylvania, 15251, and

referencing the EPA Region and Site/Spill ID # 10-Pl1. Enclosed

with the bill will be an itemized Superfund Cost Organization

Recovery Enhancement System Repbrt, including payroll costs,
contractor cosﬁs, travel costs, and-other-direct and indirect
costs incurred and paid by EPA. Upon‘the request of Respondents,
and.at Respondents' expense, copies of receipt; and other
documents evidencing such éxpenditures will be provided so long
as appropriate confidentiality agreements have been entered into
by Respondents. Respéndents shail simultaneously transmit a copy
of thé check to EPA Reéion 10 Docket Hearings Clerk (S0-155),
1200 éth Avenue, Seattle, Washington,.98101. Payments shall be
designated as "Unreimﬁursed Past Response Costs - Blackbird Mine
Site" and shall reference the payor's name and address, the EPA
site identification number (10-P1), and the title and docket
number of this Order. |

63.' In.the event'tﬁat the payment for past response
cost§ is not made within forty-five . (45) days of Respohdents'
receipt of the biil, Respondents shall pay interest on the unpaid
balance.

64. Interest is established at thelrate specifiéd.in
Section 107(aj of CERCLA, 42 U.S.C. § 9607(a). The interest to
be paid on past response éosts_shail begin to accrue on the date

Respondents réceive the bill for such costs. -Interest shall
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accrue at the rate specified through the date.of the payment.
Payments of interest made under this p;ragraph shall be in
addition to such other remedies or sanctions available to the
United States by virtue of Respondents' failure to make timely
payments under this seétion. |

65. 'Respondents may dispute all or part of the bill
for unreimbursed response costs-submitted:undgr this Order, if
Respondents allegé that EPA has made an accounting error, or if
Respondents.aliege that a cost item.is inconsistent with the NCP;
or that the e#penses have noﬁ been incufred and paid.

66. If any.dispute over costs 1is resolved before
payment is due, the amount due Qill be adjusted as neéessaty. If
the dispute is not resolved before payment isldue, Respondents
shall pay the full amount of the uncontested costs into the
Hézardous Substance Fund as specified above on or before the_due
date. Within the same time period, Respondents shall péy the
full'améunt.of the contested costs .into an interest-bearing
escrow accbunf. Respondents shalllsiﬁultaneously transmit a copy
of both checks to the RPM. Respondents shalllensure that the

prevailing party or parties in the dispute shall receive the

amount upon which they prevailed from the escrow funds plus

interest within ten (10) days after -the dispute is resolved. -

VIII. DISPUTE RESOLUTION

67. Unless otherwise provided herein, any dispute

between EPA and Respondents arising under this Order shall be
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résolved as fblloWs: If the Respondents object to any EPA noticé
of disapproval or requiremgnt méde pursuant to this Order;
Respondents shall notify EPA's RPM, in writing, of its objections
within fourteen (14) days of receipt of, the disapproval notice or
requirement. Respondents' written objections shall define the
dispute, state the basis of Respondents' objections, and be sent
by certified mail, return receipt requested; EPA and the -
Respondents then have an édditional fourteen (14) days to reach
agreement. If an agreement is not reached within fdurfeen (14)
days, Respondehts may request a determination by'the Program
Manager of EPA Region 10's Superfund'Remedial Branch. The
Program.Manager's determinafion is EPA's final decision.
Respondents shall pfdcéed in accordande with EPA's final decision
regarding the matter in dispute, regardleés of whether
Respondents agree ﬁith the decision. If the.Respéndents do not
égree to perform or do not actually perform the work in ’
accordance with EPA's final decision, EPA feserves the right in
its sole discretion to conduct the work itself, to seek
reimbursement from the Respondgnts, to seek enforcement of the
decision, to seek stipdlated penalties, and/or to séek'any éther
appropriate relief.” No EPA decision made pursuant to this
section shall constitute a final agehcy action giving rise.to
judicial review.

68. While.a matter is pending in dispute resolution,
Respondents are not relieved of their obligatiqns fo perform and

conduét_activities and submit deliverables in accordance with the
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schedule set forth in any work plan or design plan approved by
EPA. The invocation of dispute resolution does not stay

”stipulated penalties under this Order.

IX. FORCE MAJEURE

69. Reépondents agree to perform all requirements

undef this Order within the time limits established under this
Order, unless the ﬁerformance is delayed by a Force Majeure. For
purposes of this Order, a Force Majeure is defined as any event
arising from causes beyond the control of Respondents and of any
entity controlled by Respondents, including their contractors and
subcontractors, that delays or preVents performance of any

obligation under this Order despite Respondents' best efforts to

fulfill the obligation. Force Majeure does not include financial
ihability to coﬁplete the work or increased cost of performance.
70. Respondénts shall notify EPA orally within |
forty-eight (48) hours after the event, ;nd in Qriting within
five (5) days after Respondents become or éhould have become
aware of events which may constitutelé Force Majeure. Such
notiée shall: identify the évent causing the deléy or anticipated
length éf deiéy, including necessary demobilizétion and |
remobilizatién{ state the'measures.taken'or tq bé‘taken to

minimize the delay; and estimate the timetable for implementation

of the measures. Respondents shall take all reasonable measures
; _ .

to avoid and minimize the delay. Failure to comply with the

-
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notice provision of this action shall waive any claim of Force
Majeure by the Respondents.

71. If EPA determines a delay in performance of a
’requirement under this Order 'is or Qas-attributaple to a

Force Majeﬁre,'the time period for performance of that

“requirement shall be extended as deemed necessary by EPA and the

delay shall not be a violation of this order. Such an extension

shall not alter Respondents' obligation to perform or complete

Fother tasks required by the Order which_are not directly affected

by the Force Majeure. )

X. STIPULATED AND STATUTORY PENALTIES

72. For each day, or portion thereof, that Respondents

T —

Hfall to fully perform any requlrement of this Order, in .
accordance with the schedule established pursuant to thlS Order
EPA may assess the Stipulated Penalties against Respondents in
accordance with this Section.

w - . ‘a. The following Etipulated penalties shall be'payable
[[per violation per day to EPA for any Major Noncompliance that is
identified in Subparagraph b:

Penalty Per Vlolatlon

Per Day Period of -Noncompliance
$ 2,500 . _ 1st through 7th day
_ $ 5,000 : 8th through 14th day
ﬁ $ 7,500 '15th through 30th day

$10,000 31st day and- beyond
' b. EPA may assess stipulated penalties listed in
Paragraph 72 for the following:
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i. Failure to perform the work required under the
Statement of Work (Appendix A) or in a Work Plan '
approved by EPA pursuant to this Order;

ii. Failure to submit to EPA a Final Report as required
by Paragraph 51; and '

Ciii. Failure-to properly monitor and maintain the -
diversion, transport, and storage structures, the water
treatment plant, and any other aspects of the response:
action in the Bucktail and Meadow/Blackbird drainage
basins that are implemented under this Order, as
specified in the Post Removal Site Control and
Operation and Maintenance requirements set forth in
Paragraph 48 of this Order.

73. The following stipulated penalties shall be
payable per violation per day to EPA for failure to submit timely
reports or other written documents without material defects, or
to otherwise comply with terms of this Order not covered by
Paragraph 72:

Penalty Per Violation

Per Day - - : Period of Noncompliance
$ 1,000 - - 1st through 7th day

$ 2,000 . 8th through 14th day

-$ 3,000 . " 15th through 30th day

$ 5,000 : -31st day and beyond

74. All penalties shall begin to acérue.on the day
after complete performance is due fér.violations involving
failure to meet a deadline hnder_this order.. For violations
involving failure to‘otherwise comply with any other requi;ement
of this Order, all penalties shall begin to accrue on the date a'
notice of the noncoméliance.is received by Respondents. All
penalties shall continue to accrue through the final day of the

correction of the noncompiiance or completion of the activity.
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Nothing herein shall prevent the simuitaneous accrual of separate
penalties for separate violations of this order.

75. Upon receipt of written demandhby EPA, Reépondents
shal; make payment to EPA within thirty (30) days. For late
payments, interest shail begin to accrue on the déte such payment
is due. ' _ |

76. Respondents may dispute EPA's right to the
assessed amount of penalties by invokinq the dispute resolution
procedures under Section VIII herein. Penalties shall ac¢rue but
need not be paid during the dispute resolution period. If
Reséondents do not prevail upon resolution, all penalties shali
be due to EPA within thirty;(30) days of résolution'of the
dispute. . If.Respondents p:eVail upon resolution, no penalties

Hshall be paid.

|

77. Even if violations are simultaneous, separate

penalties shall accrue for separate violations of this Order.

The payment of penalties shall not alter in any way Respondents}
obligations to complete the performance of the work required
under this Order.

78. Violation of any provision.of this Order may
subject Reépondenfs to civil penalties of up to twenty—five
thousand dollars ($ 25,000.00) per violation per day, as provided

in Section 106(b) (1) of CERCLA, 42 U.S.C. § 9606(b) (1).

Respondents may also be subject,to'punitive damages in an amount
up to three (3) times the amount of any cost incurred by the

United States as a result of such violation, as provided in
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Section 107(c) (3) of CERCLA, 42 U.S.C. § 9607(c) (3). Should
Respondents violate this Order or any porfibn hereof, EPA may
carry out the required actions unilaterally, pu;suanﬁ to
Section.i04 of CERCLA, 42 U.S.C. § 9604, and/or may,seek'judiciall
enforcement of this Order pursﬁant to Section 106 of CERCLA,
42 U.S.C. § 9606. |

79. If Respondents fail to pay étipuiated penalties
when due, the Uﬁitéd States may institute a-préceeding to collect
the.penaltieé, as well as interest,-at the_rate established
pursuant to Section 107 (a) of CERCLA, 42 U.S.C. §'9667(a). The
stipulated penalties established undef this Orde: shali be the
exclusive mechanismlfor the assessmént and collection of
penalties, unless EPA eleéts, in lieu of demandiﬁg such

stipulated penalties, to seek civil penalties under CERCLA.

iI. RESERVATION OF RIGHTS
80. Ekéept as specifically proyided in this Order,

nothing herein shall.limit the power and authority of EPA or the
United States to take, Qirect, or order all'actions-nécesséry to
protect public health, welfare, or the environment or to pfevént,'
abate, or minimize an actual or threatened release of hazardous _
substances, pollutants, or contaminants, or hazardous or solid
waste on, at, or from_the Site. Furthef,'nothing'herein shall
prevent EPA from seeking legélIOr equitable relief to enforce the

terms of this Order, from taking other legal or equitable action

as it deems appropriate and necessary, or from requiring
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Respondents in .the future to perform additional activities
pursuant to CERCLA or any other applicable law. Except as
specifically provided in the Consent Decree, EPA reserves the
right to bring an action againSt Respondents under Section 107 of
CERCLA, 42 d.s.c. § 9607, for recovery of any reéponse costs |

incurred by EPA related to this Order or the Site and not

reimbursed by Respondenfs. Respondents reserve all rights they

may have to oppose and defend against such claims and actions.

Nothing in this Order releases Respondents from liability for FS

or NOAA response costs.
81. Respondents expressly reserve all claims they have
asserted against the United States in the litigation before the

United States District Court for the District of Idaho, State of

Idaho, et al. v. M.A. Hanna Company, et al., Civ. No. 83-4179

(D.Idaho), and United States v. Blackbird Mining Company Limited

Partnership, et al., Case No. CV 93-235-E-HLR (D. Idaho).

XII. OTHER CLAIMS . _
82. By issuancé of this oOrder, the United Statés and

EPA assume no liability for injuries or damages to persons or
property resulting from any acts or omissions of Resboﬁdents.
The United States or EPA shall not be deemed a party to any
contract entered into by the Respondents or their directors,
officers, employees, agents, successors, representatives,
assigné, contractors, or consultants in carrying out actions

pursuant to this Order.
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83. Except as ekpressly provided in Section XIII
(Covenant Not to Sue) and the Consent Decree, nothing in this
Order constitutes a satisfaction or re;ease from any claim or
cause of action against the Respondents or any person not a party
to this Order, for anyhiiability such person may have- under
CERCLA,.other statutes, or the common law, including, but not
limited to, any claims of the United States for coéts,-damages,
and interest under Sections 106 (a) and 107(a) of CERCLA,
42 U.S.C. §§ 9606(a) and %9607 (a) .

84. This Order does not constitute a preauthorization
of funds under Section 111(a) (2) of CERCLA, 42 U.S.C.
§ 9611(3)(2).' Respondentslwaive any claim to payment under
Sections 106(b), 111, and 112'of CERCLAf 42 U.S.C. §§_9606(b),
961i, and 96;2, agains; the United States or fhe Hazardous
Substance Superfund arising out of any action performed under
this Orderi -

85. No action or decision by EPA pursuént to.this
order shall éiﬁe rise to any right ﬁo judicial review except as

set forth in Section 113(h) of CERCLA, 42 U.S.C. § 9613(h). -

XIIXI. COVENANT NOT TO SUE

86. _Upon issuance of the EPA notice referred to in
Section XIX (Notice of Completion), EPA covenants not to sue
Respondents for judicial imposition of damages or civil penalties

for any faiiure to perform obligations agreed to in this Order
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exqépt for continuing obligations required under this Order and
as otherwise reserved herein.

87. qun bayment of costs pursuant to Section VII
(Reimbursement of Coéts), EPA covenants not to sue or to take
Iadministrative-aétién Against Respondents under Section 107(a) of
CERCLA, 42 U.S.C.§ 9607(a), for recovery of such costs.

88. Except as otherwise reserved herein, Respondents

covenant not to sue and agree not to assert any claims.or causes
of action against ERA arising out of response activities under
this Order. | |

| 89. These covenants not to sue are coqditioned upon
Jthe complete and satisfactory perfo;mance by Respondents of their
obligations under this order. These covenants not to sue extend

only to obligations under this Order. These covenants not to sue

extend only to the Respondents and do not extend to any other

person.

XIV. CONTRIBUTION PROTECTION
90. With regard to claims for contribution against
it :
Respondents for matters addressed in this Order, the Parties

hereto agree that Respondents are entitled to protection from

contribution actions or claims to the extent provided by
Section 113(f) (2) and 122(h) (4) of CERCLA, 42 U.S.C.
§§.9613(f)(2).and 9622 (h) (4)... Nothing injthiS'Order precludes

the United States or Respondents from asserting any claims,
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causes of action, or demands against any persons not parties to

this Order for indemnification, contribution, or cost recovery.

XV. INDEMNIFICATION

91. Excep£ ss provided in Paragraﬁh 81 ‘of this Order,
Respondents agree to indemnify, save and hold harmless the Unitea
Staﬁes, its officials, agents, contractors) subcontractors,.
employees, and representatives from any and all slaims or causes
of action: (A4) arising'from,_or on account of, acts or omissions
of Respondents, Respondents' officers, heirs, difectors,
employees, agents, contractors,-subcqntractors, receivers,
itrustees, successors, or assigns, in cérrying out actions
*pursuant to this Order; and.(B) for damages or feimbursement
arising from or on account of any-sontract, agreement, or
“arrangemént'between (any one or more of) Respondents, and any
tpersons for perfosmance'of work on or relating to fhe Site,
' _

including claims on account of construction delays. In addition,

Respondents agree to pay the United States all costs incurred by

the United States, including litigation costs arising from or on.
”account of claims made against the United States based on any of

the acts or omissions referred to in this paragraph. .

XVI. INSURANCE

[ 92. At least seven (7) days prior to commencing any

on-Site work under this Order, Respondents. shall secure, and

shall maintain for the duration of this Order, comprehensive
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|

general liability insurance and automobile insurance with limits
of one million dollars, combined single limit. Within the same
time period, Respondents shall provide EPA with certificates of
such insurance and a copy of each insu;ance policyQ If
Respondents demonstraté by evidence satisfactory to EPA that any
contractor or subcontractor ﬁaintains insurance eéuivalent to
that described above, or insurance,covering some or all of the
same risks but in an equal or lesser amount, then Respondents
need provide only that pbrtion of the insurance deséribed above

which is not maintained by such contractor or subcontractor.

XVII. AséURAncg'or ABILITY TO COMPLETE WORK

.53. Either within thirty (30) days of éntry of the
Consent Decree or within thifty (30) days of the effective date
of this Ofder,'whichever is earlier, Responaents shall establish
and maintain financial security in'the amount of $ 20 million to
finance‘implementation:of thé activities reduired by this oOrder.
If financial -security is_providéd under the Cbpsent becree, éuch
finéncial security shall be provided in accordance with
Section XVII (Assurance of Ability to Complete erk) theréin. If

financial security is provided under this Order, then such

Vfinancial security shall be provided in one of the forms set

-

forth below which shall be inllieu of any financial assurance
under th§.Consent Decree. In addition, if, at any timé dﬁfihg
the pehdency'of.this Order, either estimated or actual cbéts of
full.compliance.with this Order exceed $ 20 million, Respdndeﬁts
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(a)

(b)

(c)
(d)

(e)

94.

shall establish and maintain additional financial security for
{|the difference between-the estimated or actual costs and

$ 20 million in one of the following forms:

A surety bond guaranteeing performance of the

"activities required by this Order;

One or more irrevocable letters of credit
equalling the total estimated cost of the
activities required by this Order;

A trust_fund;

A guarantee to perform the activities required by
this Order by one or more parent corporations or
subsidiaries, or by one or more unrelated
corporations that have a substantial business
relationship with at least one of the Respondents;
or

A demonstration that one or more of the
Respondents satisfy the requlrements of
40 C.F.R. § 264.143(f).

If Respondents seek to demonstrate the ability to

complete the activities required by this Order through a third

party'pursuent to Paragraph 93(d) of this Order, Respondents

shall demonstrate that the guarantor satisfies the requirements

of 40 C.F.R. § 264.143(f). If Respondents seek to demonstrate

their ‘ability to complete the activities required by this. Order

by means of the corporate quarantee or the financial test
pursuant to Paragraph 93(d) or (e) of this Order, they-shall
“resubmlt sworn statements conveylng the information requlred by

40 C.F.R. § 264.143(f) annually, on the annlversary of the

effective date of this Order. In the event that EPA determines’

{fat any time that the financial assurances~provided pursuant to

this Section are inadequate, Respondents shall, within
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thirty (30) days of receipt of notice of EPA's determination,
obtain and presentlto EPA for'approval one of the other forms of
financial assurance listed in Paragraph'Qﬁ of this Order. Upon
written request- by Respondents, the financial Sécurity'required_
by Paragraph 93 of this Oorder will be reduced by an amount that
EPA'determines; in its discretion, to be equal to the proportion
that the cbmpleted work bears to the current total estimated
costs for the acfivities required by this Order. Respondents
inability to demonstrate financial inability to complete the

activities required by this Order shall not excuse performance of

11 || such activities by Respondents.

12

13

95. While Hanna is jointly and severally obligated .

pursuant to Paragraph 7 of this Order, Noranda assumes and

.14 guarantees all of Hanna's obligations under this Oi:'der,

15 ||including, but not limited to, obligations to perform removal
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o

actions, pay response costs and provide financial assurances,

lexcept for obligations Hanna may have to provide notice

concerning the conveyance of an interest in real property at the
Site under Paragraph 50, to provide Site access and records

access under Paragraph 52, and ‘Hanna's obligations under

Pafagraphs 54 and S5.

XVIII. MODIFICATION

96. Modifications to any plah, schedule, or Statement

of Work may be made, in writing, by the RPM or at the RPM's oral

direction. ' If the RPM makes an oral modification, it will be
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memorialized in writing within seven (7) days; provided,'however,
chat the effective date of the modification shall be the date of
"the RPM's oral direction. Any other requiremeg#s of the_Orderl
may be modified, in writing, by mutual agreement of the parties.
97. Respondénts shall seek permission.from EPA to
deviate.fr§m any approved Work Plan; schédule, or Statemént of
Work, proﬁptly upon becoming aware of the'need for deviation. If
such permission is sought verbally, it shall be memorialized, in
writing, by Respondents' Project Coordinator within seven (7)
days and shali.outline the p;oposed deviation and its good cause
basis. In the event the Consenf Decree is not entered by
hSeptember 1,.1995,.EPA and Respondents agrée to discuss

modifications to this Order pursuanﬁ to this Section XVIII which

may be appropriate given non-entry of the Consent Decree.

98. No informal advice, guidance, suggestion, or
Lcomment by EfA regarding reporté,lplans,'specificatibns,
schedules, or any other writing submitﬁed by Respondents shalll
relieve Respoﬁdents of their obligations to obtain such formal

approval as may be required by this Order, and to comply with all

requirements of this Order unless it is fofmally modified.

XIX. NOTICE OF COMPLETION

99. When EPA, in consultation with FS, determines,

after EPA's review of the Final Report, that a;l'removal actions

have been fully performed in accordance with this Order, with the

excepﬁion of any continuing obligations required by this Order,
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inclnding all requirements, EPA will provide notice to
Respondents. If EPA, in consultation with FS, determines that
any removal actlons have not been completed 1n accordance with
this Order,_EPA will notlfy Respondents, prov1de a list of the
deficiencies, and require that Respondents modify the Work Plan(
if appropriate; in order to correct such deficiencies.
Respondents shallfimplement-the modified and approved Work Plan
and shall submit e.modified Final Report in accordance with the
”EPA notice.- Failure.by Respondents to implement the approved

modified Work Plan:shall be a violation of this Order.

XX. SEVERABILITY

100. If a court issues an order that invalidates any

provision of this Order or finds that Respondents have sufficient

cause not to comply with one or more prov151ons of this Order,

Respondents shall remain bound to comply with all provisions of

this Order not invalidated or determined.to be subject to a

sufficient cause defense by the court's order.

-XXI. EFFECTIVE DATE |
' 101. The effective date of this Order .shall be the date
it is signed by EPA.
102. The undersigned representatives of Respondents
certify that they are fully authorized to enter into the terms'
and conditions of this Order and to legally bind the narty they

represent to this Order.
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It is so ORDERED and Agreed this Mj day of 5(//1’/6* , 1995.

By':- W%@éz/ﬁy@ Dat;:

MICHAEL' F. GEARHEARD, Manager
Superfund Remedial Branch
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The signatories to this Order certify that they are fully
authorized to execute and legally bind parties’ they represent to
this Order.

FOR M.A. HANNA COMPANY, HANNA SERVICES COMPANY (now known as
Rojet Enterprises, Inc.):

Agreed this 9TH day of JUNE , 1995.

By: )@tu,uq Poyls Q.

Vlce President, General Counsel and Secretary

Title
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' The signatorics to this order cerxtify that they are fully

authorized to execute and legally bind partles they represent to
this Order. .

Y

FOR NORANDA MINING, INC., NORANDA EXPLORATION, INC., BLACKBIRD
MINING COMPANY LYIMITED PARTNERSHIP:

Agread this l& day of *, lu.be , 1995,

-

.'ritle _;__;_Mgg _ é[}e{g aﬁﬁ
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The signatories to this Order certify that they are fully

authorized to execute and legally bind parties th r cent:
this Orace. Y & P ey reprecsent: tao

[ V] N -

YOR ALUKET CORPORATIONS
Agreed this /24 day of _ June . 1995.

Bf: ,4‘?/”?‘4222%474

Title _ vice President
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CERTIFICATE OF SERVICE

I hereby certify that under penalty of perjury under
the laws of the United States that the original of the
Administrative Order on Consent for Removal Action and Recovéry
of Costs (AOC) at the Blackbird Mine Site.was hand-delivered to
the Regional Hearings Clérk. Copies of the AOC were sent by |

Federal Express delivery to the addressees below:

M.A. Hanna Company

The Corporation Trust Compan
1209 Orange Street ’
Wilmington, Delaware 19801

Noranda Mining, Inc.
The Corporation Trust Company

111209 Orange Street

Wilmington, Delaware .19801

Blackbird Mining Company Limited Partnership
Bruce H. Grosse, President

181 Bay Street, Suite 4100 :

Toronto, Ontario M5J 2T3

Canada

Alumet Corporation

The Corporation Trust Company
1209 Orange Street
Wilmington, Delaware 19801

Hanna Services Company

The Corporation Trust Company
1209 Orange Street
Wilmington, Delaware 19801

Noranda Exploration, Inc.
The Corporation Trust Company
1209 Orange Street

-iWilmington, Delaware 19801

CERTIFICATE OF SERVICE - Page 1




10

11

12

13

°:

15
16
17

18

19

20
21
22
23
24
25
26
‘l’Z?

28

and delivered by hand to:

Mary L. Shillcutt

Regional Hearings Clerk

U.S. EPA, Office of Regional Counsel
1200 Sixth Avenue, S0-155

Seattle, Washington 98101

Date: June 15, 1995 - _an :%:a &.&'ﬂﬁﬂ 5/
. CAROLYN/ J {/GLOVER -

Legal Secretary
United States Environmental
Protection Agency

Certificate of Service for the Administrative Order
on Consent for Removal Action and -Recovery of Costs at
the Blackbird Mine Site - Page 2




APPENDIX

STATEMENT OF WORK (SOW)
REMOVAL ACTION IMPLEMENTATION
BLACKBIRD MINE

1.0+ Introduction

Construction and implementation of a non-time-critical

. removal action (referred to herein as "Early Action" or "EA")

shall be performed in the Bucktail Creek and Meadow/Blackbird
Creek dralnage basins to: (1) relocate or phy31cally stabilize
waste rock in the Bucktail Creek drainage basin; (2) relocate,
cap, or combination of relocate/cap waste rock/tallings in the
Meadow/Blackbird Creek drainage basin above the existing water
treatment plant; (3) deposit relocated waste rock and debris
flow material that is not used to construct elements of the
Early Action into the Blacktail Pit; (4) divert clean surface
waters around waste rock and tailings; (5) collect,
temporarily store, if. necessary, and transport contaminated
surface water and groundwater from waste rock, tailings, and
adit discharges; (6) relocate debris flow material from
Bucktail Creek; and (7) operate and maintain the existing
water treatment plant for the treatment of contaminated
waters.

Construction of the EA will occur in two phases during
the 1995 and 1996 construction seasons and shall be completed
before the 1997 spring runoff. The Phase II construction
schedule will be determined upon completion of the Phase I
construction cdmpletion report, as approved by EPA. Some of
the construction activities are dependent on investigation to
be performed in early sprlng/summer of 1995 (Phase II
investigation). The Phase II investigation is occurring under
the November 18, 1994, Administrative Order on Consent for
RI/FS and other Removal Action (RI/FS BAOC). Details on the
Phase II investigation are provided in the Workplan for 1995
Early Action Field Investigation (May 1995). The pha31ng of
~construction elements are included in Paragraph 3.0 of this

SOW.

2.0 General Description of the Work
2.1 Bucktail Creek Basin

Work in .the Bucktail Creek Basin shall consist of
relocation of waste rock on the west side of the basin, _
construction of a waste rock repository in the Blacktail pit,
physical stabilization or relocation of remaining waste rock,
removal of debris flow material in lower Bucktail Creek, and
construction of temporary sediment dams at the confluence of
the east and west forks of upper Bucktail Creek and above the
confluence -of Bucktail Creek and the South Fork of Big Deer

Creek. 1In addition, if it is determined that collection of



contact water is required, work shall also consist of
constructing non-contact water diversion ditches, a contact
water diversion structure, and improvements at the 7117 adit.
The primary elements of work in the Bucktail Creek Basin are
shown on the attached Figure 1.

2.1.1 Waste Rock Relocation

Acid/metals generating waste rock located in the western
drainage of upper Bucktail Creek (see Figure 1) will be
removed and transported to the Blacktail Pit Repository for
deposition. Acid/metals generating waste rock located below-
the 7117 portal will also be removed and transported to the
Blacktail Pit Repository for deposition. All such waste rock
and underlying alluvium/colluvium shall be removed to
competent bedrock, unless otherwise determined by EPA in
consultation with the State and Trustees. Appropriate haul
roads will be constructed, as necessary, to accomplish the
removal and transportation of waste rock. Following
relocation of waste rock, all disturbed areas will be
" reclaimed as specified in Section 2.5 of this SOW.

.2.1.2 Blacktail Pit Repository

A repository for waste rock will be constructed at the
Blacktail Pit. A drainage system will be constructed to allow
runoff to drain to the bottom of the pit. The drainage system
will also be constructed to assure that drainage from the
bottom of the pit flows into the workings of the mine leading
to the Meadow Creek basin. The top surface of the waste rock
in the repository will be graded to drain away from the
Bucktail Creek drainage, and into the pit drainage system.

Any portion. of the waste rock surface within the pit that
cannot be graded to drain into the pit drainage system will be
physically stabilized, such as by covering with an erosion-
resistant cover to prevent releases of sediments, waste rock
materials, and contaminated water into the Bucktail Creek
drainage.

2.1.3 Pilot Stabilization Program

To evaluate the effectiveness of in place stabilization,
alternative methods of stabilization will be constructed on
limited areas of waste. rock. The pilot stabilization program
shall include evaluation of in place stabilization on angle of
repose slopes. Stabilized areas will be constructed to
facilitate evaluation of slope stability, sediment production
and tendency toward mass wasting, and the effectiveness and
implementability of construction techniques on steep waste
rock piles.



2.1.4 Contact and Non-contact Water Diversion Ditch Regrades

Where roadways already exist, the contact and non-contact
diversion ditches will be constructed by regrading the
roadways to slope toward the existing borrow ditches on the
uphill side of the roadways, and by regrading the borrow _
ditches as necessary to carry the peak flows from a 500-year
thunderstorm event. Contact water diversion ditches include
the BT-East and BT-West Collection Ditch Regrades. Non-
contact water diversion ditches include the 7900 and Sunshine
Diversion Ditch Regrades.

2.1.5 Upper Bucktail Creek Sediment Dam

An earthfill sediment control dam will be constructed in
‘upper Bucktail Creek below the confluence of the east and west
forks of Bucktail Creek. The sediment dam will be used to
. settle out sediment generated during construction activities
for the Early Action, and for.a period of time thereafter, if
determined necessary by EPA, in consultation -with the
Trustees. When it is determined that the sediment dam is to
be removed, the associated sediments will be relocated to the
Blacktail Pit Repository and uncontaminated dam materials may’
be used in reclamation of the site. Following removal, all
disturbed areas associated with the sediment dam, sediments,
and any necessary access roads will be reclaimed as specified
in Paragraph 2.5 of the SOW.

. 2.1.6 Lower Bucktail Creek Debris Flow Remediation

. Materials deposited along Bucktail Creek during debris
flows associated with major thunderstorm events w1ll be
removed as descrlbed below.

2.1.6.1 Removal of debris flow materlals and
contaminated sediments in Bucktail Creek from the 7117
level to the confluence with South Fork Big Deer. Creek.
Debris flow material will be removed until no visual

- evidence of debris material is remaining. Employment of
best management practices will be used to minimize
construction disturbance to the existing habitat.

Removed materials will be relocated to the Blacktall Pit
Rep031tory

2.1.6.2 Construction of an earthfill sediment control
dam above the confluence of Bucktail Creek and the South
Fork of Big Deer Creek. An earthfill sediment control
dam will be constructed to capture sediment generated
during the debris flow removal action and residual
migration, and for a period thereafter, as determined by
EPA, in consultation with the State and Trustees. When
EPA determines that the sediment dam should be removed,
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the associated sediments will be relocated to the
Blacktail Pit Repository, and uncontaminated dam
materials may be used in reclamation.

2.1.6.3 New areas of disturbance created by debris flow
remediation, construction of the sediment control dam,
sediments behind the dam, and any necessary access roads,
shall be reclaimed as specified in Paragraph 2.5.

2.2 Bucktail Creek Basin Work Dependent on Phase II
Investigation

Following the Phase II investigation and the pilot
stabilization program, EPA, in consultation with the State and
Trustees, will select a method for addressing contaminated
waste rock. The method will be either relocation of all of
the waste rock and underlying alluvium/colluvium as described
under Section 2.1.1, or partial waste rock relocation and
stabilization as described in Paragraph 2.2.1 below. If
partial waste rock relocation and stabilization is selected,
the following elements shall be constructed.

2.2.1 Waste Rock Stabilization/Relocation

_ Existing waste rock piles that can be adequately
stabilized against seismic and erosion failures will remain in
place. Existing waste rock piles that cannot be adequately.
stabilized against seismic and erosion failures will be
relocated to the Blacktail Pit Repository, in a manner
consistent with Paragraph 2.1.1. Based upon the results of a
pilot stabilization program, EPA, in consultation with the
State and Trustees, will determine which piles can be
adequately stabilized. Stabilization will consist of
regrading, terracing, armoring, toe berms, or other measures,
-as appropriate, to be determined by EPA in consultation with
State and Trustees. '

2.2.2 - Contact Water Diversion Structure

A contact water diversion structure will be constructed
below the remaining waste rock piles to collect contact
drainage from the upper Bucktail Creek drainage for subsequent
conveyance to the Meadow Creek drainage, as determined
necessary by EPA in consultation with the Trustees. The
diversion structure will be sized to convey the peak
instantaneous. flow from a 500-year thunderstorm, and based on
the assumption that all non-contact water ditches are designed
for the 500-year thunderstorm event. The diversion structure
will drain toward the 7117 adit, which will be used to direct
flows into. the underground mine for conveyance, temporary
storage (if necessary), and treatment. Sediment control
structure(s) will be located in the vicinity of the 7117
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portal to remove sediment prior to introducing contact waters
into the mine. A grout curtain or other appropriate
groundwater cutoff structure, such as a drain, will be
constructed beneath the entire length of the diversion
structure, extending to underlying competent bedrock, to
provide a cutoff for contaminated groundwater flow (in the
alluvium/colluvium and shallow bedrock) that could adversely
impact downgradient water quality. : . .

In areas where waste rock is removed, contact. water
diversion structures will be constructed, if deemed necessary
by EPA in consultation with the State and Trustees. The
design of the contact water diversion structures may be
different from the design described above, if determined
appropriate by EPA in consultation with the State and
Trustees. '

2.2.3 " Improvements to the 7117 Adit

If the contact water diversion structure is constructed,
a bulkhead (minimum 4 feet high) or other appropriate
structure will be constructed in the 7117 adit to allow
gravity flow into-the 959 Raise at elevation 7120 feet, or
pipeline will also be constructed along the 7117 adit, from
the portal to the 959 Raise, to convey flows collected by the
contact water ditch to the 959 Raise. Other improvements to
the 7117 portal and adit will be made, as necessary, for
safety and for proper operation and maintenance.

2.2.4 Mine Storage and Conveyance

The existing mine workings will be used for conveyance to
the water treatment plant, and for temporary storage (if
necessary) of contact waters from the Bucktail Creek basin.
Bucktail waters will only be stored in the mine workings when
runoff flows exceed the capacity .of the water treatment plant.
To assure the long-term effectiveness and reliability of using
the mine workings for conveyance and temporary storage (if
necessary), a detailed reconnaissance of the underground
workings will be performed in Phase II investigation. The
reconnaissance will include an evaluation of the existing
conditions of the various adits, raises, and bulkheads that
could potentially be used for conveyance and storage of
contact waters. ' Based upon the results of the evaluation,
rehabilitation of the mine workings will be implemented, as
necessary, to assure continued, reliable conveyance and
storage, plus safe access for periodic inspections, operation
and maintenance, and rehabilitation work in the future.

Contingency measures will be considered during the
construction of the contact water facilities to address the
- possibility that future blockages or plugging within the mine
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will preclude the use of the mine for conveyance and/or.
storage of contact waters. The contingency measures will
include, at a minimum, provisions for installation of
temporary pumps and pipelines to convey Bucktail basin contact
waters over the divide to the Meadow Creek basin.

+2.2.5 Non-Contact Water Diversion Ditches

Non-contact water diversion ditches (7600 Diversion Ditch
and West Bucktaill Diversion Ditch) will be constructed in the
upper reaches of the Bucktail Drainage. The flows in the
ditches will be collected at the ends of the ditches and piped
below the waste rock into the Bucktail Creek drainage. As
much as possible, the ditches will be constructed along
existing roads above the mine waste rock. . At the discharge
from the pipe or ditches, energy dissipators and sediment
control facilities will be constructed to prevent sediment
production and erosion. The ditches will be sized to convey
the peak flows from a 500-year thunderstorm.

2.3 Meadow Creek Basin

The work in the Meadow Creek basin will include non-
contact water diversion ditches, a water storage dam at the
7100 level, improvements to the 7100 adit, waste rock
relocation, a groundwater cutoff wall, sediment control
facilities during construction, and removal/capping of waste
rock in lower Meadow Creek and Blackbird Creek channels below
the 7100 level dam. The primary elements of work for the
Meadow Creek basin are shown on the attached Figure 1.

2.3.1 Non-Contact Watér Diversion Ditches

Four non-contact water ditches will be required to divert
clean water away from waste rock areas. The 7410 and 7100
East Diversion Ditches will divert clean water from the
eastern slopes of the basin (beginning at approximately
elevation 7460) and discharge below the 7100 dam. The 7100
West Diversion Ditch will divert clean water from the western
slopes of the basin (beginning at approximately elevation
7360) and discharge below the 7100 dam. The 7800 Diversion
Ditch will divert clean water around the 7800 waste rock pile. -
The 7800 Diversion Ditch will begin at the divide separating
the Bucktail and Meadow Creek drainages and flow to the south -
approximately 2400 feet where it will be collected into a
pipeline and transported to the 7100 West Diversion Ditch.

All ditches will be sized to convey the peak flows from a 500-
year thunderstorm. "All ditches will be constructed with :
approprlate energy dissipation and sediment control structures
prior to discharge to natural drainages.



2.3.2 17100 Storage Dam

A zoned earthfill dam to store contact waters will be
c¢onstructed at the 7100 level. The dam will hdve a clay core,
a rock shell, appropriate filter materials, and a grout
curtain extending beneath the foundation to cut off
contaminated groundwater flows in the alluvium and underlying
shallow bedrock. Waste rock may be used in the rock shells of
the dam, if demonstrated that selected waste rock materials
meet acceptable engineering standards, and if appropriate
measures are incorporated to collect, and transport for
treatment,~ contaminated runoff and seepage from waste rock.
The outlet works will include: a low flow outlet pipe to
direct ‘flows into the 7100 portal; a drop -inlet spillway,
associated outlet pipe, and downstream energy dissipation
structure; and an emergency open-channel spillway. The storage
dam will be sized for the larger of the following (assuming
adequate freeboard, 400 gpm treatment plant capacity,
non-contact water ditch efficiency of 80 percent, and that all
contact water flows from the Bucktail basin are stored in the
mine) :

2.3.2.1 The total runoff volume from the 100-year
snowpack, plus the volume of sediment that will be
generated during the 100-year snowmelt event;

2.3.2.2 The total runoff volume from the 500-year,

24 -hour thunderstorm event (assuming that all non-contact
water ditches are designed for the 500-year thunderstorm
event), plus the volume. of sediment that will be
generated during the 500-year, 24-hour thunderstorm
event; or :

2.3.2.3 As a temporary contingency measure, if the mine
cannot be used to store flows from the Bucktail basin,
the total combined 20-year snowmelt runoff volume, from
both the Meadow Creek and Bucktail Creek basins, plus. the
volume of Meadow Creek sediment that will be generated
during the 20-year snowmelt event. Bucktail sediment
will be contained by the 7117 contact water diversion
structure.

The drop inlet spillway and the emergency open-channel
splllway will both be sized to pass the peak instantaneous-

‘discharge from the 500-year thunderstorm event, assumlng_that-

the reservoir is full at the beginning of the thunderstorm'
event, and that all non-contact water ditches fail or are
overtopped during the thunderstorm event.

Seismic design loads or appropriate cyclical load
approximations will. be evaluated and used in the analysis and
design of the 7100 dam.



2.3.3 Mine Conveyance

The existing mine workings will be used for conveyance to
the treatment plant of the waters stored at the 7100 storage
dam. Contingency measures will be considered in the
construction of the outlet works from the 7100 dam, in the
event that future blockages or plugging within the mine-
preclude the use of the mine for conveyance of contact waters.
The contingency measures will include, at a minimum, _
provisions for installation of a temporary pipeline to convey
the contact waters from the 7100 dam to the treatment plant.

2.3.4 Waste Rock Removal

Acid/metals generating waste rock located on the valley
hillsides downstream from the 7100 dam will be relocated.
Depending on Phase II investigation, this may include east
side waste rock dumps which are comprised of four dumps
including the Hawkeye Gulch waste dump, and the north end
waste rock dumps which are comprised of the Boneyard area and
7700 dump. The waste rock will be transported to either the
Blacktail Pit repository, or used for construction of the 7100
dam, as appropriate. Waste rock and underlying

~alluvium/colluvium will be removed to competent bedrock or an

action level to be determined after Phase II investigation.
Appropriate haul -roads will be constructed, as necessary, to
accomplish the relocations. Following relocation, all
disturbed areas will be reclaimed as specified in Section 2.5.

2.3.5 Lower Meadow Creek/Blackbird Creek Waste Rock
Relocatlon/Capping

Acid/metals generating waste rock along the Meadow
Creek/Blackbird Creek channel, from the 7100 dam to the’
groundwater cutoff wall near the water treatment plant, will
be either relocated or capped. The determination of whether
these materials will be relocated, capped, or a combination of
the two techniques will be made by EPA, in consultation with
the Trustees, following the Spring 1995 Phase II field
investigations. Depending upon which technique is employed,
the following will apply:

2.3.5.1 Relocation. Any acid/metals generating waste
rock and underlying alluvium/colluvium will be removed
and transported to the Blacktail Pit Repository or used
in the construction of the 7100 dam, as appropriate.
Channel restoration will be implemented, as necessary, to
minimize production of sediments. Appropriate haul roads
will be constructed, as necessary, to accomplish the
relocations. Following relocation, all disturbed areas
will be reclaimed as specified in Section 2.5.



2.3.5.2 Capping. Any acid/metals generating waste rock
and underlying alluvium/colluvium will be regraded as
necessary, capped with an impermeable cap, and covered by
an effective erosion resistant cover. The cap will be
tied into the bedrock underlying the alluvium/colluvium
on the canyon sidewalls to effectively intercept
non-contact water flowing over and within the _
alluvium/colluvium. A channel will be constructed on top
of the cap to pass non-contact waters. The channel will
be designed for the peak instantaneous discharge from the
500-year thunderstorm event, and will be armored as
necessary to prevent channel erosion.

'2.3.6 Sediment Control Facilities for Construction

In addition to the existing sediment control facilities,
sediment control facilities will be constructed in Meadow
Creek and/or Blackbird Creek (as appropriate) to settle out
sediment generated during construction activities for the
Early Action, and for a period of time thereafter, if
determined necessary by EPA, in consultation with the
Trustees. When EPA determines that the sediment control
facilities are to be removed, the associated sediments will be
. relocated to the Blacktail Pit Repository and the
.uncontaminated construction materials may be used in
reclamation. Following removal, all disturbed areas
associated with the sediment control facilities, sediments,
and any necessary access roads will be reclaimed as specified
in Paragraph 2.5. - '

2.3.7 Groundwater Cutoff Wall -

A groundwater cutoff wall will be constructed at a point

below contaminated waste rock near the water treatment plant
" to collect contaminated alluvial and shallow bedrock
groundwater flow. The cutoff wall will consist of a :
backhoe-excavated trench backfilled with a cement/bentonite
mixture, or other appropriate construction techniques. The
trench will extend from the surface to competent bedrock or
excavator refusal. A conveyance system will be installed from
the cutoff wall to the water treatment plant. The conveyance
system will be designed for the peak anticipated groundwater
flows. :

Following Phase II field investigations, EPA, in
consultation with the Trustees, will determine whether a
groundwater cutoff wall will be constructed.

2.4 Water Treatment Plant

The existing water treatment plant will remain at its
current location and will operate at its current capacity of

9



400 gpm. The instrumentation and controls will be upgraded to
allow automated operation of the treatment plant. In
addition, in the event of & treatment plant failure a
contingency pumping system will be constructed to pump water
from the treatment plant storage basin to the mine for
storage. Until otherwise determined by EPA, the plant shall -
comply with the existing NPDES permit and monitoring
requirements. .

2.5 Erosion Control and Reclamation

All activities conducted as part of the Early Action will
use construction techniques that minimize production of
sediments. In addition, all areas disturbed during the early
action will be reclaimed. Reclamation will consist of the
following: '

2.5.1 Waste Rock Relocation. The fine materials
overlying the bedrock will be removed to the maximum
extent possible. No further reclamation will be required
for bare bedrock. Appropriate control measures will be
implemented at the bottom of and on the bare bedrock
slope, as appropriate to reduce downstream erosion and
sediment generation.

2.5.2 Other Disturbed Areas. Previously disturbed areas
that are part of this early action will be stabilized,
not reclaimed. All other previously undisturbed areas
disturbed during the early actions will be reclaimed by.
regrading or filling to match the surrounding contours,
returning clean soil where clean soil was originally
present (as necessary), adding appropriate soil
amendments and/or fertilizers, and re-seeding with
appropriate native species. On steep slopes, pinned jute
matting or other techniques may be necessary to stabilize
the slope until the vegetation becomes established.

3.0 Construction Phasing

Construction of the Early Action will occur over a two
.year period, with Phase I construction activities being
conducted during 1995 and Phase II construction activities
during 1996. ' The elements to be included in each phase are
set forth below.
3.1 Phase I Construction Elements

Bucktail Drainage Basin

3.1.1' Regrade the existing road and non-contact ditch
above the Blacktail Pit (7900 Diversion Ditch
and BT-East). Regrade and/or construct. the
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non-contact water ditch above the west Bucktail
waste rock dump (Sunshine Diversion Ditch
Regrade, and West Bucktail Diversion Ditch).

Regrade contact water ditches (BT-East and BT-
West) to direct surface water dralnage into the

Construct the dralnage system foundatlon in the'

Remove waste rock from the western dump in- the
Bucktail Basin, and relocate waste rock into
the Blacktail Pit. Remove additional waste
rock east of White Ledge shear zone, weather

Construct a sediment control dam in the upper
Bucktail basin below the waste rock dump

Construct a "pilot" program of waste rock
stabilization to determine effectiveness,
implementability, and to. evaluate construction

Construct a sediment control dam above the
confluence of Bucktail Creek and South Fork Big

Remove waste rock debris and sediments in lower

Construct non-contact ditch in the Meadow Creek
basin to start at the basin divide and flow
southward above the 7800 dump (7800 Diversion

Foundation grouting and construction of the

Construct a stream diversion and piping system
above the 7100 dam location to be left over the
winter of 1995/1996, allowing dam construction
to begin early in 1996. The diversion system
will divert water to the mine (at the 7100
portal) or the downstream open channel.

3.1.2
Blacktail Pit.
3.1.3
Blacktail Pit.
3.1.4
permitting, as determined by EPA.
3.1.5
relocatlon activities.
3.1.6
techniques.
3.1.7
Deer Creek..
3.1.8
Bucktail Creek.
Meadow Blaékbird Creek Drainage Basin
3.1.9
"Ditch).
3.1.10 .
coge trench for the 7100 dam.
3.1.11
3.1.12

Construct an access road to the 7100 level dam.
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3.1.13

3.1.14

3.1.15

\

Construct sediment control facilities, as
necessary, in Meadow Creek and Blackbird Creek
basins. .

Construct cutoff wall, and piping to the water
treatment plant in Blackbird Creek, as
necessary, near the water treatment plant to
intercept the flow of contaminated groundwater
for treatment.

Relocate, cap,. or a combination of relocating/
capping of. waste rock valley fill and
alluvium/colluvium in lower Meadow Creek and
Blackbird Creek valleys, below 7100 level down
to WTP cutoff.

3.2 Phase II Construction Elements

Bucktail Creek Basin

3.2.1

Construct contact water collection structures
within the Bucktail basin, as necessary.

Relocate waste rock below the 7117 portal to
the Blacktail Pit Repository.

Construct improvements to the 7117 portal and
adit, as necessary.

Relocate waste rock (at minimum 7117 waste rock
dump and others, as necessary) and/or stabilize
remaining dumps in the Bucktail basin. :

~

Physically stabilize, such as by covering any

portion of the relocated waste rock surface in
Blacktail Pit that cannot' be graded to drain:

into the pit drainage system.

Meadow/Blackbird Creek Basin

3.2.6

Construct non-contact water ditches above the
7100 dam reservoir (7410, 7100 East and 7100
West Diversion Ditches).

Complete the 7100 dam and appurtenances.
Relocate the east side isolated areas of

acid-generating waste rock above Meadow Creek,
including Hawkeye Gulch..
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3.2.9 Complete water treatment plant upgrade and '
' automation. '

3.2.10 Construct mine bulkhead and/or rehabilitation,
as necessary.

©3.2.11 Construct Meadow Creek channel improvements
from the 7100 dam to Blackbird Creek, as
necessary.

4.0 Operatiomns and Maintenance

Operations and maintenance (O & M).shall be performed in
.accordance with the O & M plan, as set forth in the final
design report.
‘5.0 Deliverables

1. Progress Reports

As set forth in Paragraph 46 of the Order, Respondents
shall submit written progress reports until termination of the
Order.

2. Phase I Construction Completion Report

Respondents shall submit a report summarizing the
construction elements completed during Phase I construction
activities. The requirements set forth in Section 300.165 of
the NCP entitled "OSC Reports" and EPA publication 9360.3-03,
EPA-540/R-94/023 should be used as guidelines for the report.
To allow the evaluation of whether adequate financial security
is provided under Section XVII of the Order, the report shall
at least include a good faith estimate of the costs of
completing Phase I construction activities or a statement of
actual costs for completing such activities, as well as a good
faith estimate of the cost of completing Phase II construction
activities and any Post Removal Site Control and Operations
and Maintenance required under the RI/FS AOC or the Order.

Any information obtained during Phase I construction that
effects the design or construction of Phase II activities
"shall be incorporated into the Phase II design report.:

3. Final Report

As get forth in Paragraph 51 of the Order, a final report
summarizing the actions taken shall be submitted. The final
report shall conform, at a minimum, with the requirements set
forth in Section 300.165 of the NCP entitled "OSC Reports" and
EPA publication 9360.3-03, EPA-540/R-94/023. The final report
shall include a good faith estimate of total costs or a
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statement of actual costs incurred in complying with the
order, a listing of quantities and types of materials removed
off-Site or handled on-Site, a discussion of removal and
disposal options considered for those materials, a listing of
the ultimate destination of those sampling and analyses
performed, and accompanying appendices containing all relevant
documentation generated during the removal action (e.g.,
manifests, invoices, bills, contracts, and permits).

6.0 Schedule

Upon approval by EPA of the Phase I and Phase II work
plans in accordance with Section V of the Order, the schedule
for the Phase I and II construction activities will be
incorporated into this SOW as if fully set forth herein. 1If
Phase II investigation is completed ahead of schedule, the
schedule for Phase I construction elements dependent on Phase
ITI investigation shall be adjusted accordingly.
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